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LEGISLATION, PROFESSIONAL PRACTICE, CONTRACTS - ARCH702 


Handout #1 - Contracting and Contract Types: Pricing Variations 


Common Types of Construction Contracts 


A construction contract provides a legal binding agreement, for both a client and a contractor, that the executed job will receive the specific amount 
of compensation, how the compensation will be distributed, and the nature of the relationship between the client and the builder throughout the project 
delivery process and beyond. 


There are several types of construction contracts used in the industry preferred by construction professionals. Construction contract types are usually 
defined by the way the disbursement is to be made. They also define other details and terms and conditions such as duration, quality, specifications, 
penalties, dispute resolution mechanisms, etc. The following major contract types can have many variations and can be customized to meet specific 
needs of the product or the project. 


1. Lump Sum or Fixed Price Contract Type 


This type of contract involves a total fixed priced for all construction-related activities. Lump sum contracts can include incentives or benefits for 
early termination, or can also have penalties, called liquidated damages, for a late termination. Lump Sum contracts are preferred when a clear scope 
and a defined schedule has been reviewed and agreed upon. This contract shall be used when the risk needs to be transferred to the builder 
and the client wants to avoid change orders for unspecified work. However, a contractor must also include some percentage cost associated with 
carrying that risk. These costs will be hidden in the fixed price. On a lump sum contract it is harder to get credit back for work not completed, so 
consider that when analyzing your options. 
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2. Cost Plus Contracts 


This type of contract involves payment of the actual costs, purchases or other expenses generated directly from the construction activity. Cost plus 
contracts must contain specific information about a certain pre-negotiated amount (some percentage of the material and labor cost) covering 
contractor’s overhead and profit. Costs must be detailed and should be classified as direct or indirect costs. There are multiple variations for Cost 
plus contracts and the most common are: 


e Cost Plus Fixed Percentage (of costs) 

e Cost Plus Fixed Fee 

e Cost Plus Incentive Fee (incentivizing cost reductions) 

e Cost Plus Award Fee (incentivizing quality and/or timeliness) 


Cost plus contracts are used when the scope has not been clearly defined and it is the client responsibility to establish some limits on how much the 
contractor will be billing. When some of the aforementioned options are used, those incentives and awards will serve to protect the client's interest 
and avoid being overcharged for unnecessary expenses. Cost-plus contracts are difficult or harder to track and more supervision and 
bookkeeping will be needed. Overall, cost-plus contracts enable the sharing of performance risks by both the contractor and the client. 
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LEGISLATION, PROFESSIONAL PRACTICE, CONTRACTS - ARCH702 


Handout #2 - Contracting and Contract Types: Organizational Variations 


A construction contract also provides provisions for and defines the nature of the relationship between the client and the contractor before, 
during and after project delivery. The following variations of contract types serve this purpose: 


1. Turnkey and Design-Build (D/B) Contracts 


Turnkey and D/B contracts involve the client contracting with an entity that agrees to both design and build. In this type of contract, the client 
provides general directions as to what is wanted as well as detailed performance specifications. Based on these directions and specifications, the 
contractor provides the design and construction that will satisfy the needs of the client. 


In the case of a turnkey contract, the client provides the directions and, after an agreed-upon period of time, returns to deliver the completed project 
from the contracted design-builder. In the case of a D/B contract, the client is more involved in reviewing the designs, negotiating changes, and 
influencing outcomes. 


Organizationally, the design-builder (contracted entity) hired by the client may assume various forms: 
e an architect / design professional is contracted to provide the design and employs a contractor to implement the design; 
e acontractor is contracted to build the project and employ an architect to provide the design to be implemented; 
e a joint venture between a design professional and a contractor; or 
e a design-build firm specialized in undertaking both activities. 
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2. Partnering and Teaming 


e Partnering and teaming forms of contracting designed to ease the stiff and adversary nature of the relationship between the client and the 
contractor. Instead, they seek to create harmonious relationships between actors otherwise seen as adversaries by creating win-win contractual 
provisions. “Partnering” refers to contractual agreements designed to synchronize the interests of the client and the contractor. While 
this is often sought and achieved through informal arrangements, it has become increasingly common for such arrangements to be formalized 
through provisions made in the construction contract. A “teaming” agreement is a contractual arrangement between a potential or 
awarded prime contractor and potential subcontractors. Together, they synchronize their interests so as to act as a team (or a formal or 
informal “joint venture”) throughout the construction process s; 


3. Build/Operate/Transfer (BOT) 


Public-sector clients are often unable or unwilling to finance large projects solely, especially in infrastructure projects. Private-sector contractors, on 
the other hands, are unable or unwilling to initiate, own and make large-scale and long-term investments in such slow-earning construction projects 
as infrastructural projects. BOT contracts are therefore useful tools for governmental and public-sector projects, international projects, and large-scale 
infrastructure and social housing projects. 


In a BOT arrangement, a client seeks an agreement with a large private-sector entity or a consortium of entities under which the latter builds 
the project, operates it (and earns profits) for a specified, agreed-upon period of time, and then transfers it back to the government. The 
contracted entity or consortium of entities must be able to provide the financial backing and technical know-how to build the project, get it operating, 
and keep it running (including maintenance). This ensures that it can derive profits and, ultimately, transfer a successful and functioning project to the 
government. BOT projects are often used in large infrastructure projects (e.g. roads, bridges, power plants, etc.) that do not require excessive 
technical specificity to operate. 


The parties involved in a simple BOT project include: 


e the client (the granting authority); 

e the project sponsors; 

e the project financiers; and 

e the firms and contractors constituting the project consortium. 
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Handout #3 - Tenders and Competitive Bidding 


e What is competitive bidding? 
- Customarily, competitive bidding is a method employed by a client to select, designate and procure the contractor employed 
to provide a service or implement a project; 
- Competitive bidding may also be used: (1) by a client to select a designer employed to provide a design, (2) by a client to 
select and employ a builder, (3) by the contractor to select subcontractors, or (4) by sub/contractors to select suppliers. 


e Why do clients choose competitive bidding as a method of selecting the contractor over direct agreement? 

- For some clients, competitive bidding is an obligation imposed upon them by law or by statute. This is particularly true of 
almost all government agencies and public sector actors. Some private sector entities are obliged to deploy competitive 
bidding by the statutory regulations imposed upon them. 

- For other private sector clients, competitive bidding is a choice they make in order to ensure competition between bidders. 
This competition is intended to (1) encourage innovation in design and implementation, (2) allow for the introduction of new 
ideas, (3) guarantee impartiality, (4) safeguard against cartels and other forms of dishonest practice (e.g. corruption, 
favoritism, nepotism), and, ultimately, (5) guarantee the best possible balance between quality, timeliness, and price. 


e What are the pitfalls of competitive bidding, and how do clients and bidders overcome them? 
- Sweet & Schneier, chapter 18 “Competitive Bidding: Theory, Realities, and Legal Pitfalls”, section 18.02, pp. 379—381. 
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Handout #3 - Tenders and Competitive Bidding (cont.) 


Stage One Stage Two Stage Three Stage Four | Stage Five Stage Six 
Initiation: Information to Bid proposals Opening and Awarding tender, Contracting 
announcing a tender, | bidders evaluating bid notifying bidders, (or re-advertise) 
inviting bids, and proposals and post-award 
preselecting qualifiers changes 
Client e Client provide Bidder (potential Committees e Client awards Client + winning 

| information; designer and/or designated by the tender, notifies bidder (now 
e Bidders seek and | contractor) client bidders; contractor) 
verify info. | e Winning bidder 


negotiates post- 
award changes. 


e to ensure the e the quality ofa e Competing e committees acting | e the successful e upon agreeing 
participation of the bid proposal is bidders develop on behalf of the bidder awarded on all terms and 
largest number of dependent on the bid proposals and client open bid the tender; conditions, the 
bidders; quality and submit forms in proposals; e successful and client and the 

e target bidders that validity of info sealed env.; e evaluation unsuccessful winning bidder 
are most suitable and obtained; e A bid proposal committees first bidders are sign a contract 
capable. e itis in client’s will typically exclude bid notified; kick-starting the 

e governmental interest to include: proposals that do e unsuccessful stages of the 
agencies are required provide the most 1. detailed plan of not qualify with bidders may be construction 
to invite bids by accurate info. to project delivery; requirements or asked to remain process; 
public advert; ensure quality 2. detail budget; stipulations of the “under e should they 

e tenders include pre- bids; 3. timeline of tender; consideration” disagree or 
determined project delivery; e qualifying bid until finalization should the 


evaluation and proposals are of contracts winning bidder 


selection criteria, 
which are announced 
to bidders; 
invitations to bidders 
are time-specific; 

to avoid risk of 
purely price-oriented 
competitive bidding, 
the client will set 
conditions for 
prequalification 
system and will 
make the disclaimer 
that the tender seeks 
“lowest best bid” 
and not the “lowest 
apparent bid”; 

note: it is assumed 
that the client and 
invited bidders have 


not engaged in prior 
negotiations or pre- 
bid arrangements 
that compromise the 
integrity of the 


tender! 


bidders will seek 4. 
to obtain more 
info and verify it; 
information 
shared at this 
stage pertains to 
(1) project 
objectives and 
specifications, (2) 
drawings and 
design details, (3) 
the project site, 
(4) some details 5. 
about the 
proposed 
contractual 
arrangement, (5) 
delivery process; 
likely, bidders 
will collect info 
on costs, pricing, 
and 
subcontractors; 
note: all bidders 
should have equal 
access to 
information! 


information on 
bidder: company 
profile / prior 
jobs completed / 
company 
portfolio / 
financial and 
capital structure 
/ personnel / 
technical and 
other 
competencies; 
disclaimers and 
specific 
information 
bidders wish to 
add to the 
proposed 
contract. 


evaluated 
according to the 


criteria announced 


in the tender; 
evaluation 
committees may 
be divided into 
two 
subcommittees: a 
financial and a 
technical; 
committees may 
also hire experts 
to help evaluate 
bid proposals 
(especially in 
relation to highly 


technical aspects); 


it is the job of 
these committees 


to ensure the best 


balance between 
(1) price, (2) 
quality, (3) 
timeliness, and 


(4) feasibility and 


ingenuity of bid 
proposals. 


with winning 
bidder; 

winning bidder 
and awarding 
agency (client) 
may negotiate 
post-award 
changes as per 
tender 
announcement 
and/or legal and 
statutory 
provisions; 
note: changes 
that make a 
tender 
significantly 
different or less 
burdensome to a 
winning bidder 
may be unfair to 
unsuccessful 
bidders! 
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wish to 
withdraw, the 
client will either 
approach 
second best 
bidder or re- 
advertise the 
tender. 


